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INTRODUCTION AND OVERVIEW

The Plaintiffs seek to have this court author the terms of the State Health

Plan for the next fifty-plus years for a class ofNorth Carolina state retirees. The

Plaintiffs allege a right to this relief under a contract theory. Unlike in

Faulkenbury, Bailey and similar contract cases, the terms of the Plaintiffs' alleged

contracts are not stated in any statute or any document. They are cobbled together

from conversations that occurred over a half-century and inferences from various

documents that different Plaintiffs have relied on to different degrees or, in several

cases, not at all.

The North Carolina (and federal) courts have consistently held that in

contract actions, a proposed class is not adequately cohesive if the terms of the

contract and the evidence supporting the contract's existence vary so substantially

from one plaintiff to the next that the adjudication of anyone plaintiff's rights

cannot resolve the rights of others. That is the case here. Assuming that a cause of

action on contract can be maintained in this case, a determination that a

conversation that a Plaintiff had in 1958 or a document that was distributed in the

1970s supports the existence of a contract for that Plaintiff says virtually nothing

about the rights of a retiree who was not even hired until years or decades later.

For these and other reasons, the rights of the class should not be adjudicated

by representation through the vehicle of a class action.
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ARGUMENT

I. STANDARDS FOR CLASS CERTIFICATION

Before a court may certify a class, North Carolina law requires plaintiffs to

plead and show that:

1. Named and unnamed members each have an interest in either
the same issue of law or fact and that issue predominates over
issues affecting only individual class members;

2. Named representatives have established that they will fairly and
adequately represent the interests of all members of the class;

3. There is no conflict of interest between the named
representatives and members of the class;

4. Named representatives have a genuine personal interest, not a
mere technical interest, in the outcome of the case;

5. Class representatives within this jurisdiction will adequately
represent members outside the state;

6. Class members are so numerous that it is impractical to bring
them all before the court; and

7. Adequate notice has been given to all members of the class.

Harrison v. Wal-Mart Stores, Inc., 170 N.C. App. 545, 548, 613 S.E.2d 322, 325-

26 (2005).

"The party who is invoking Rule 23 has the burden of showing that all of the

prerequisites to utilizing the class action procedure have been satisfied." English v.

Holden Beach Realty Corp., 41 N.C. App. 1, 7, 254 S.E.2d 223,230, cert. denied,

297 N.C. 609,257 S.E.2d 217 (1979), overruled on other grounds by Crow v.
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Citicorp Acceptance Co., 319 N.C. 274,277,354 S.E.2d 459,462 (1987).

Therefore, if the Plaintiffs fail to prove anyone of the prerequisites, the court must

deny class certification. Harrison, 170 N.C. App. at 548 n.3, 613 S.E.2d at 326.

But even "[w]here all the prerequisites are met, it is within the trial court's

discretion to determine whether a class action is superior to other available

methods for the adjudication of the controversy." Id. at 548, 613 S.E.2d at 326

(quotation marks omitted).

Upon resolving a motion for class certification, the trial court is required to

make findings of fact and conclusions of law. E.g., Nobles v. First Carolina

Commc 'ns, Inc., 108 N.C. App. 127, 133,423 S.E.2d 312,316 (1992), disc. review

denied, 333 N.C. 463, 427 S.E.2d 623 (1993).

II. THE PLAINTIFFS HAVE NOT SHOWN THAT ANY
COMMON QUESTIONS WOULD PREDOMINATE OVER
INDIVIDUALIZED ISSUES THAT AFFECT EACH AND
EVERY CLASS MEMBER.

The first prerequisite for class actions demands that named and unnamed

members each have an interest in either the same common issue of law or fact.

Further, the common issue must predominate over issues affecting only individual

class members. Harrison, 170 N.C. App. at 550,613 S.E.2d at 327.

The United States Supreme Court has observed that "[a]ny competently

crafted class complaint" can recite common questions "in droves." Wal-Mart
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Stores, Inc. v. Dukes, 564 U.S. 338, 349, 180 L. Ed. 2d 374, 389 (2011).1 The

raising of common questions is not sufficient to support class certification. Rather,

the common contention "must be of such a nature that it is capable of classwide

resolution." Id. at 350, 180 L. Ed. 2d at 389. The court must be able to "resolve an

issue that is central to the validity of each one of the claims in one stroke." Id. at

350, 180 L. Ed. 2d at 390.

Not only must the Plaintiffs show a common issue, they must also

demonstrate that any common issues predominate over issues affecting individual

class members. Faulkenbury v. Teachers' & State Emples. ' Retirement Sys., 345

N.C. 683,697, 483 S.E.2d 422, 431 (1997). "The predominance inquiry tests

whether proposed classes are sufficiently cohesive to warrant adjudication by

representation." Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036, 1045, 194 L.

Ed. 2d 124,134 (2016) (quotation marks omitted). "Predominance" is not found

where "the main issues in a case require the separate adjudication of each class

member's individual claim." 7AA C. Wright, A. Miller & M. Kane, Fed. Practice

1The North Carolina "courts have been attentive to the interpretation of
Rule 23 by the federal courts and have been guided by such interpretation when
appropriate." Frost v. Mazda Motor ofAm., 353 N.C. 188, 196,540 S.E.2d 324,
330 (2000). Because the "commonality" and "predominance" requirements are
found in both state and federal law, see Fed. R. Civ. P. 23(b)(3), "attentive[ness]"
to federal case law seems most "appropriate" on these issues.
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& Proc. § 1778, pp. 134-40 n.25 (3d ed. 2005); see Blitz v. Agean, Inc., 227 N.C.

App. 476, 483, 743 S.E.2d 247,252 (affirming denial of class status because

"plaintiff failed to provide a theory of generalized proof that allows for common

questions to predominate over individual inquiries"), disc. rev. denied, 367 N.C.

225, 747 S.E.2d 547 (2013). For that reason, "[d]etermining whether the plaintiffs

can clear the predominance hurdle ... requires ... courts to consider how a trial on

the merits would be conducted if a class were certified." Madison v. Chalmette

Ref, L.L.c., 637 F.3d 551,555 (5th Cir. 2011) (quotation marks omitted). As the

Federal Advisory Committee put it: "A critical need is to determine how the case

will be tried." Fed. R. Civ. P. 23, Advisory Comm. Notes (2003).

A. Contract Cases Require Significant Uniformity of Fact in Order
to Be Certified as Class Actions.

North Carolina's appellate courts have passed on the question of class

certification in only a few employee contract cases. But from these cases, the rule

of law is clearly observable. In Faulkenbury, the plaintiffs sought to represent

classes of government employees whose statutory retirement benefits were

adversely affected by an amendment to the statute that established the benefit. The

Supreme Court concluded that the statute itself could reasonably be construed as a

contract offer and that the plaintiffs' contract rights were set when they fulfilled the

precondition included in the statute. The contract and its terms existed as a matter

of law. 345 N.C. at 691-92,483 S.E.2d at 427-28.
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On the other side of the ledger are Sanders v. State Pers. Comm 'n, 762

S.E.2d 850 (N.C. Ct. App. 2014), and Harrison. The Sanders plaintiffs were

temporary state employees who claimed that they were entitled to greater

employment rights. 762 S.E.2d at 852. They sought class certification on behalf

ofa specific subset of temporary state employees. Id. at 859-60 (Hunter, R.N., J.,

dissenting). The trial court found that there were common issues of law and fact,

but that individualized issues of fact predominated. Particularly, the trial court

concluded that adjudication of each class member's rights "would require

extensive individual inquiry concerning class members' unique employment

circumstances" including any "promises of benefits" made to each class member.

Id. at 860 (Hunter, R.N., J., dissenting) (emphasis removed). Therefore, the trial

court denied class certification and the Court of Appeals affirmed. Id. at 856.

Harrison grew out of a dispute between employees of a large private

corporation and their employer. The Harrison plaintiffs "concede[d] that' class

members did not have written contracts with'" their employer. 170 N.C. App. at

551,613 S.E.2d at 328. Nor did they "contend that the [employee] Handbook"

that contained company policies was "a contract." Id. at 552, 613 S.E.2d at 328

(brackets in original). Instead, they alleged that they had "unwritten ... contracts."

Id. at 552, 613 S.E.2d at 328.
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"The trial court" in Harrison "held that individual issues predominate[d] as

to the formation and terms of Plaintiffs' contracts." Id. That is, "the evidence on

how the allegedcontract[s were] formed will varyfrom" employee to employee

and "a determination of the particular terms of each class member's ....

agreement is goingto tum on the individual accounts of conversations and

representations made by countless numbers ofpresent and former" supervisory

personnel.ld. (brackets in original; quotation marks omitted). Further, the

evidence "establishe[d] that putative class members have no uniform

understanding with respect to the alleged contracts." Id. (quotation marks omitted).

Therefore, "individual rather than common issues predominate[d] Plaintiffs'

claims." Id. at 554, 613 S.E.2d at 330; see also Beroth Oil-Co. v. NCDOT,367

N.C. 333,343, 757 S.E.2d 466, 474 (2014) (indicating that it is insufficient for a

plaintiff to show some "generalized actions" by the State that "may be common to

all" if a "discrete fact-specific inquiry" is required for each plaintiff).

Faulkenbury, Sanders and Harrison establish that where the terms ofthe

contracts and the evidence needed to establish the existenceof those contracts are

uniform across the class, class certification may be appropriate. On the other hand,

if the terms of the employees' contracts or the proof of the very existence of such

contracts vary among the class members, individual issues of fact predominate. In

such cases, separate evidentiary showings for each class member would be needed.
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The class mechanism would not perform a useful function and certification must

be denied.

When a primary issue is one of contract formation, the "classic case" for

class certification is the use of a written form contract. In reScottsEZ Seed Litig.,

304 F.R.D.397,411 (S.D.N.Y.2015). To the contrary, "common.questions.rarely

will predominate if the relevant terms vary in substance among the contracts,"

Sacred HeartHealth Sys.v.Humana MilitaryHealthcare Servs.,601 F.3d 1159,

1171 (11th Cir. 2010),· or ifthe evidence ofthe existence, terms or breach ofthose

contracts similarly varies, e.g., Rosev. SLMFin. Corp., 254F.R.D. 269,274

(W.D.N.C. 2008) (findingpredominance lacking because "[w]hethercontracts ...

were breached may hinge on the individual transactions of class members and what

was disclosed in writing and orally during each of those transactions"); see also

Abla v. Brinker Rest. Corp.,279 F.R.D. 51, 58 (D. Mass. 2011) (denying class

certification because individual issuesof contract formation predominated

regardingforfuation ofimplied, unwritten contract); Basco v.WalMart Stores, Inc.,

216F. Supp.2d 592,602 (E.D.La. 2002) (denying class certification because,

although plaintiffs alleged that defendant maintained "a system-wide policy to

enter into the[] [alleged] contracts with its employees, every 'contract' at issue in

this case was created at a different time, by different employees, and under

different circumstances").
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In Crosby v. City ofGastonia, 2008 U.S. Dist. LEXIS 109774 (May 1,2008)

(unpublished; attached as Exhibit 1), the U.S. District Court for the Western

District of North Carolina was asked to determine whether claims brought by

Gastonia police officers against the City of Gastonia could proceed as a class

action. In that matter, very similarly to the Plaintiffs here, Gastonia police officers

contended that they had been "induced to accept and maintain their employment"

by certain "promises" regarding allegedly "vested" retirement benefits of the

Gastonia Policemen's Supplementary Pension Fund ("Fund"). Id. at *4. (See

Compl. ~~ 40-43 (citing inducement by alleged promises and the vesting of rights)

(attached as Exhibit 2)) The Court found:

[T]he promises made by defendant to the plaintiffs were not uniform.
The plaintiffs do not rely on the uniform language of the Fund itself to
show a breach of contract. Instead, they rely on the promises that the
defendant gave to each of them individually. Depending on what
promises, or lack thereof, were made by the defendant to a particular
plaintiff whether orally, in writing, or both, there mayor may not be
valid claims or defenses by or against that plaintiff. Merely because
one police officer, i.e. the class representative, can prove that he has a
claim against the defendant does not mean that every other member of
the class would have a valid claim.

Id. at *9-*10. The District Court denied class certification. Id. at *18. For the

same reasons, as shown below, the Plaintiffs' motion should be denied.
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B. The Plaintiffs Have Not Shown that the Main Issues in This Case
Can Be Resolved on a Class-Wide Basis and Therefore
Individual Issues Will Predominate.

The main issue in this litigation is whether each Plaintiff and class member

has an enforceable contract for a certain level of healthcare coverage without

having to pay a monthly premium throughout their retirement. This is captured in

the first three of the six common issues identified by the Plaintiffs. (PIs.' Mem. at

11) A secondary issue is, if any contracts exist, whether any contracts were

breached or impaired. This is captured in the remaining common issues identified

by the Plaintiffs. (PIs.' Mem. at 11-12) Whether a breach occurred cannot be

determined until the terms of any alleged contract are established. Therefore, the

twin questions of whether contracts exist and what are the terms of those contracts

are the focus of this litigation.

The Plaintiffs assert that their stated issues predominate over any individual

issues. (PIs.' Mem. at 11) The Plaintiffs are wrong. A litigant cannot create a

class by "oversimpliflying] the issue of liability." Beroth Oil, 367 N.C. at 340, 757

S.E.2d at 472. Instead, this court must "look[] beyond the superficial similarity of

a putative class." Zimmerman v. Bell, 800 F.2d 386,390 (4th Cir. 1986). Doing so

reveals that any finding that any particular named Plaintiffhas or does not have a

contract cannot determine whether any other named Plaintiff or class member has a
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similar right. The rights of the class members cannot be "adjudicate[ed] by

representation." Tyson Foods, 136 S. Ct. at 1045, 194 L. Ed. 2d at 134.

Healthcare is not so simple as the Plaintiffs would have the court believe.

The Plaintiffs' primary allegation is that they have contractual rights to healthcare

for a specific premium ($0) and at a specific coinsurance level (80/20).2 (PIs.'

Mem. at 1 (alleging a right to "noncontributory 80/20 health insurance benefits"))

But the Plaintiffs largely ignore other healthcare terms, such as the deductible and

copayments, some ofwhich have been a part of the State Health Plan for as long as

there has been a State Health Plan. (See Affidavit ofMona Moon ~ 7 (July 11,

2016)) Even assuming that the evidence is consistent regarding the premium and

coinsurance (it is not), there is significant disagreement among the Plaintiffs

regarding what, if anything, the Plaintiffs were promised beyond those two terms.

These disagreements are discussed below. (See § I1.B.2, irifra)

These other healthcare terms are hardly trivial matters. The deductible and

copayments are critical drivers of the Plaintiffs' healthcare costs because they both

2 The Defendants will use the term "80/20 plan" and like terms in this
memorandum for convenience because the Plaintiffs use like terms. In fact, the
term "80/20" was not used by the State Health Plan to identify any plans until the
2006-07 plan year at the earliest, when the term began being used as a shorthand
reference in some documents. (Moon Aff. ~ 11) Twenty of the 26 Plaintiffs had
retired by then.
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apply to first-dollar coverage. (Moon Aff. ,-r,-r 4-6) Generally, when a State Health

Plan member accesses covered products and services during the plan year, the

allowable costs for those products and services are initially subject to either the

deductible or a copayment. The coinsurance percentage -- the "80/20" at issue in

this case - only comes into play if the member meets the deductible for that plan

year. (Moon Aff. ,-r 6) The State Health Plan's data show that less than a third of

retirees pay any coinsurance at all during the plan year, yet nearly 90% pay

copayments and almost half pay at least something toward their deductible.

(Affidavit ofMark Collins,-r,-r 4, 5, 7 (July 8, 2016)) Similarly, less than 30% of

retirees' medical payments are paid to coinsurance, meaning that over 70% of the

retirees' costs are based solely on the deductible and copayment amounts. (Collins

Aff. ,-r,-r 6-7)

The State Health Plan has never consisted of only a premium and a

coinsurance rate. (Moon Aff. ,-r 7) The State Health Plan is a complex undertaking

that carefully balances many variables, only a few ofwhich have been discussed

here. The Plaintiffs cannot maintain a class action for contracts regarding two

specific healthcare terms by ignoring their own substantial disagreements

regarding other integrated healthcare terms that so pervasively govern the parties'

relationships.



- 13 -

1. Evidence of the Contracts.

The Plaintiffs' contracts arise, if at all, from a diverse body of evidence. In

rejecting the notion that the statute itself is a contract, the Plaintiffs previously

represented to this court that "[t]he contract itself is a more nebulous creature"

whose "terms include representations made to employees in employee handbooks

or in oral representations." (PIs.' Br. in Opp. to Defs.' Mot. to Dismiss at 39-40

(Feb. 25,2013) ("Opp. to Dismiss")) Not surprisingly, the grounds that each

Plaintiff cited to support the existence of his or her contract often varied widely

from those cited by other Plaintiffs.

Some Plaintiffs relied primarily, if not exclusively, on ad hoc verbal

representations made to them in group or one-on-one settings. For example,

PlaintiffHanes specifically testified that his alleged contract was "based on the

conversation that [he] had with the Personnel Department when [he] retired" and

"[not] based on anything else." (Hanes Dep. 50:9-22) Other Plaintiffs testified

similarly. (Atwell Dep. 102:24-103:2 (testifying that the basis for her belief that

she is entitled to premium-free healthcare for life is "[w]hat I was verbally told

when I retired") 102:11-17 ("When I retired, I was just told that I would get my

insurance, and I just accepted that. That's all that I know."), 116:18-117:2, 124:15

25; Barnes Dep. 34:23-35: 19, 79:6-13 (testifying that a promise was made to him

regarding retiree health benefits via a verbal representation when he was hired);
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Carpenter Dep. 25:10-26:12 (testifying as to verbal representations at a retirement

seminar but not recalling any documents that were provided), 48:7-49:11, 52:9-15,

53:18-54:16 (testifying that "the State ... is required to pay for [his] health

benefits" because that is what he "was told, when [he] applied with the State");

Davis Dep. 58:3-8 (testifying that he did not have a "written contract" but instead

had a "[v]erbal agreement"); Fisher Dep. 29:18-30:9 (testifying that the "basis or

source of information" was "information conveyed orally" in "meetings from the

[college's] vice presidents or from the president"))

Other Plaintiffs relied also on verbal representations as part of the basis for

their conclusions. These verbal representations included representations made by:

• Department of State Treasurer's Retirement Benefits Counselors or other state
employee retirement personnel in one-on-one conversations or at retirement
seminars. (E.g., Buchanan Dep. 67:11-68:6, 127:2-11; Cooper Dep. 70:25
72:22; Evans Dep. 23:11-25:1, Hayes Dep. 116:18-119:25)

• Supervisors in the state agencies for which the Plaintiffs worked. (E.g., Currie
Dep. 12:6-13:15; Hayes Dep. 28:15-30:5; Jarvis Dep. 125:22-127:14)

• Human resources or benefits personnel at state agencies. (E.g., Kaiser Dep.
61:17-62:8,103:25-107:25; Jarvis Dep. 125:22-127:14)

• The State Health Plan and/or its third-party administrator. (Davis Dep. 46:22
47:13)

• Local school system supervisory personnel, such as principals and assistant
principals. (E.g., Blanton Dep. 98:8-99:23, 179:4-23)

• Local school system retirement or benefits personnel. (E.g., Blanton Dep.
101:1-102:1)
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• Co-workers. (E.g., Blanton Dep. 46:5-21; Cooper Dep. 113:12-114:4; Hayes
Dep.28:15-30:5)

• Family members who were at the time or had been teachers or state
employees. (E.g., Blanton Dep. 46:5-21, 98:8-99:2; Buchanan Dep. 19:9-22,
64:18-65:1, 76:8-15)

• Friends who mayor may not have been teachers or state employees. (E.g.,
Cooper Dep. 29:18-30:2)

• The North Carolina Association ofEducators (a non-governmental
organization). (Savell Dep. 82:6-17, 108:20-109:6)

• Unspecified sources. (E.g., Buchanan Dep. 18:22-19:22,63:12-24; Cooper
Dep. 111:11-15, 113:12-114:4; Evans Dep. 16:8-17:11; Futrelle Dep. 12:23
13:13,48:2-9,105:19-24)

These verbal statements occurred over a period exceeding fifty years.

(Narron Dep. 7:21-23, 15:1-13 (testifying to relevant oral communications in

1958); Atwell Dep. 102:24-103:2,116:18-117:2,124:15-25) (same in 2010))

Except for two individuals who attended the same retirement seminar in 2008

(Buchanan Dep. 59:8-12), no Plaintiffwas party to any of the same verbal

communications as any other Plaintiff

The Plaintiffs never even attempt to carry their burden to show any

homogeneity among these representations. The record shows that these

communications varied in, among other things, their content, the authority of the

speaker, their context and formality, and the time during the Plaintiffs career at

which they were made. For example, on the fundamental issue of the coinsurance
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rate to which the Plaintiffs allege the class is entitled, some Plaintiffs testified that

they were specifically told that their retiree coverage would be "80/20" (e.g.,

Kaiser Dep. 103:25-107 :25); others testified that it was represented to them that

they would have the same health plan as a retiree that they had as an employee

(with no mention of a specific coinsurance rate) (e.g., E. McAteer Dep. 40:16-23);

and still more testified only that they were told that the coverage as a retiree would

be "free" (Le., premium-free) or words to that effect with no implications as to the

terms of the coverage (e.g., Cooper Dep. 35:20-36:17, 113:12-114:4, 138:18-25).

Even on this central issue of what, if anything, the Plaintiffs were promised in

terms of a coinsurance rate, these various statements are insufficiently similar to

support adjudication by representation.

Several Plaintiffs also relied on documents to inform their opinion of their

alleged rights. (E.g., Hayes Dep. 28:15-30:5 (citing "a variety ofpamphlets and

flyers and conversations")) However, the documentary basis for the claims varies

significantly from one Plaintiff to the next. The documents cited by various

Plaintiffs included, but were not limited to: a series of retirement handbooks from

the Teachers' and State Employees' Retirement System ("TSERS") (e.g., Blanton

Dep. 157:18-158:2, 159:1-16); leaflets from the Department of State Treasurer

regarding retirement benefits (e.g., Hayes Dep. 109:21-113:5); correspondence

from the Department of State Treasurer, Retirement Systems Division (e.g., Jarvis
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Dep. 117:15-118:20); annual enrollment materials from the State Health Plan

(Jones Dep. 102:16-107:8); individualized annual statements from TSERS

regarding retirement accounts (e.g., Hayes Dep. 30:6-12, 90: 14-103:4);

individualized annual benefits statements from the University ofNorth Carolina at

Chapel Hill (Currie Dep. 35:16-42:21); documents created by local school systems

(e.g., Nobles Dep. 62:8-63:19); and the State's Comprehensive Annual Financial

Reports (Jones Dep. 57:4-60:8). No two Plaintiffs relied on the same subset of

documents.

Although the Plaintiffs' primarily contend that they are entitled to a plan

with an 80/20 coinsurance provision (e.g., Compl. ,-r,-r 68-72), most of the

documents that the Plaintiffs identified as relevant to their claims did not discuss

coinsurance or any other cost-share provisions at all. (E.g., Cooper Dep. 46:24

48:4, 50:24-52: 10, 176:13-177:4 (testifying that TSERS handbooks did not state a

premium or coinsurance rate for retirees); Buchanan Dep. 105:1-106:4 (recalling

receiving a retirement leaflet and testifying that the leaflet said nothing about cost

share provisions); Currie Dep. 35:16-42:21 (recalling receiving individualized

annual benefits statements which did not state the coinsurance rate for future

retirement)) The Plaintiffs testified that the cost-share provision was implied in

various ways, but this only leads to more factual variation. For example, some

Plaintiffs testified that they were allegedly entitled to an 80/20 health plan at least
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in part because they had an 80/20 coinsurance plan for most' of their careers.

(E.g., Jones Dep. 36:19-37:23; 77:17-78:7) However, many class members were

not offered an 80/20 coinsurance plan during over half of their active service with

the State." Assuming that the amount of time for which the State offered a certain

level of coverage during one's employment is valid evidence of a contractual right

to that level ofcoverage as a retiree, it raises the question ofhow much time being

eligible for an 80/20 coinsurance plan is sufficient to support an implied contract.

Such an inquiry could only be resolved on a retiree-by-retiree basis, taking into

3 Some Plaintiffs asserted that they had an 80/20 coinsurance plan for their
entire careers. (E.g., Narron Dep. 26:9-11 (testifying that she "enrolled in the
80/20 plan .... [t]he whole time from 1958 until 1990"), 32:22-24) From 1982
until relatively recently, the coinsurance rate for the State Health Plan was codified
in statute, which conclusively shows as a matter of law that not a single Plaintiff
had an 80/20 coinsurance plan for their entire career. E.g., 1985 N.C. Sess. Laws
192, §§ 1-4.

4 In discovery, the Defendants produced data regarding retirees as ofAugust
15,2012. (See Defs.' Resp. to PIs.' 1st Set of Interrogs. at 5-9 (Interrog. No.2)
(Aug. 15,2012)) That dataset shows that thousands of retirees spent over half of
their working careers between October 1, 1982 and June 30, 1991 when the State
Health Plan by statute did not have an 80/20 coinsurance rate. Some retirees never
had an 80/20 coinsurance plan at any time during their employment. Over half of
all retirees in 2012 worked at least five years for the State before the State ever
began paying the premiums for any retirees. Considering that prior to the 1970s
the State had no centralized health plan for its employees, prior to July 1, 1974, the
State's health plan did not cover retirees at all, and prior to July 1, 1978 the State
did not cover retiree premiums, the claims of the Plaintiffs and the class fracture
even further. See 1971 N.C. Sess. Laws 1009; 1973 N.C. Sess. Laws 1278, § 1;
1977 N.C. Sess. Laws 1136, § 18.
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account all other factors that the Plaintiffs assert bear on whether an individual had

some enforceable right.

This raises yet another problem. The State Health Plan has changed

regularly over time. Between the enactment ofthe indemnity plan in 1982 and the

initiation of the premium at issue in this case in 2011 --- a period of thirty years 

the General Assembly enacted over thirty laws amending the State Health Plan.

Some of these session laws made a raft of detailed changes, e.g.,1997 N.C. Sess.

Laws 512, while others enacted entire new suites of coverage, e.g., 1983 N.C. Sess.

Laws 1110,§ 11.SeveralPIaintiffs never shared the same health plan as other

Plaintiffs. For example, PlaintiffFountain retired in 1985.but Plaintiff Evans was

not hired unti11990. (Compl. ~~1l, 25) In the putative class, over 5,000 retirees

retired before 1985, but over 15,000 retirees were not even hired until a decade or

more later. lithe terms of a retiree' salleged contract are determined at least in

part by the terms of the retiree's.health plan while the retiree was employed, the

ever-changing nature of the State Health Plan further personalizes each class

member's claims.

Accordingly, the mass ofdifferentialevidence, including the verbal

representations upon which several Plaintiffs exclusively or heavily rely,

demonstrate a fatal lack of cohesion in the class.
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2. Contract Tenns.

The Complaint alleges that the Plaintiffs and class members are all

contractually entitled to a"non-contributory," Le., premium-free "80/20 Health

Benefit." (CompL~~ 69-72) .In writtendiscovery, the Plaintiffs' asserted that-this

requiresthat "the overall assemblage ofbenefits" for any year under the State

Health Plan complies with the standardthat "medical expenses" are "split between

the State and the retiree on an 80% - 20% basis on average." (PIs.' Ist Am. to

Resp. to Defs.' 1st Set ofInterrogs. at 2-3 (Interrog, No. l(iii)) (Mar. 4,2015)

("PIs.' Resp.")) Thisversionof-the-contractsdoes not appear to limit the level at

which the State Health Plan may set the deductible, any copayments , the

coinsurance level, or any other financial terms (except the premium), provided that

"on average" the Plan must comply with the "80% - 20%" "split." But this

purported contract fails to indicate what is "average[d]" to detenninecompliance

with this "80%- 20%" "split." Despite repeated requests by the Defendants, no

Plaintiffever verified this interrogatory response.

The Plaintiffs themselves testified to a view of their contract rights that is

very differentfrom the unverified interrogatory•response. i The only contract tenn

to which all of the Plaintiffs agreed was that the State is allegedly required to offer

each Plaintiff a premium-free plan. (Thereis no dispute that at all relevant times

the State has offered each Plaintiff at least one premium-free healthcare plan.
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(Moon Aff. ~~ 10, 13)) But that is where any consistency ends. For example,

regarding the deductible, the Plaintiffs' deposition testimony included the

following versions of what the State Health Plan is allegedly required or allowed to

do:

• The deductible is limited to the actual dollar amount of the deductible at the
time the Plaintiff retired in 1991. (Latta Dep. 105:3-5, 123:12-25, 158:19
159:6, 168:20-170:4)

• The deductible must remain "reasonably close" to what the individual
Plaintiff had when he retired. (e.g., P. McAteer Dep. 62:1-64:4,67:25-68:22,
143:1-20)

• The deductible may be changed from year to year, but any changes must be
"reasonable." (e.g., Lewis Dep. 71:25-72:11, 73:13-74:11, 75:11-15, 98:23
99:12,205:22-25)

• The deductible may change, but only consistently with past trends and
possibly other factors. (e.g., Jones Dep. 39:23-40:7, 42:22-46:16)

• The deductible may not be set at a level that undermines the basic benefit.
(e.g., Barnes Dep. 47:13-15, 61:8-64:18)

• The State can set the deductible at whatever level it chooses. (e.g., Davis Dep.
64: 19-65:6)

The same sort of dissimilarities were apparent with regard to the other major

terms of the State Health Plan, e.g., the copayments, the scope ofproducts and

services covered by the Plan, the coinsurance level, and provider networks.

(Compare Kaiser Dep. 144:15-22 (testifying that Plaintiff "was just promised

about the 80/20 split" and was not made any promises about copayment amounts)
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with Jones Dep. 39:23-40:7 (testifying that the State Health Plan must provide the

"same types of co-pays" that the Plaintiff "had during [his] working career"))

Despite the Plaintiffs' attempt to forge consistent contractual terms through

their unverified discovery response, the record shows that the Plaintiffs' claims are

not based on any form contract or uniform terms. It is clear that there is no way to

know whether any class member's alleged contract is so substantially similar to

that of any named Plaintiff such that the terms of the contract can be

"adjudicate[ed] by representation" without reviewing each individually. Tyson

Foods, 136 S. Ct. at 1045, 194 L. Ed. 2d at 134. Therefore, class certification is

not appropriate.

3. Inducement.

In the Complaint, the Plaintiffs allege that "[t]he promise and provision of

certain guaranteed health benefits for the duration of their retirement induced the

Plaintiffs and all others similarly situated to continue working as a State ofNorth

Carolina employee and forego additional options and opportunities for

employment and benefits from other employers." (CompI. ~ 43) The Plaintiffs

have made no attempt to show that inducement can be proven on a class-wide basis

and the record in this case shows that it cannot be proven in that manner. See

Gunnells v. Healthplan Servs., 348 F.3d 417,435 (4th Cir. 2003) (observing that

reliance "is not readily susceptible to class-wide proof; rather, proof of reasonable
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reliance depends upon a fact-intensive inquiry into what information each plaintiff

actually had") (quotation marks, brackets, and ellipses omitted)), cert. denied, 542

U.S. 915, 159 L. Ed. 2d 287 (2004).

The Plaintiffs' testimony differs considerably on the issue of inducement.

For example, according to Plaintiff Latta, he qualified for the retiree health benefit

due to the number of service years he accrued before the health benefit even

existed. (Latta Dep. 108:23-110: 1) Plaintiff Latta testified that the moment the

health benefit was introduced, he had a right to it. (Latta Dep. 111:4-25) He

continued to work even after he could have retired with healthcare benefits - he

literally counted the years as they passed - because he wanted to increase his

pension benefit. (Latta Dep. 85:8-90:19,147:13-149:14) Plaintiff Latta was not

induced to continue working for the State by any retiree healthcare benefits. (See

also Buchanan Dep. 73:20-75:6 (testifying that it "would [have] be[en] insane" for

him to work fewer than thirty years and therefore not be eligible for his

supplemental law enforcement pension benefit)) To the contrary, some Plaintiffs

did testify that they continued to work for the State in order to secure their retiree

health benefits. (Narron Dep. 35:1-9)

Considering the factual variants that go into any determination of

inducement, this issue cannot be resolved on a class-wide basis.
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4. This Case is Significantly Different from Faulkenbury, and Bailey.

The Plaintiffs seek to align their case with a number ofjudicial decisions,

but most prominently Faulkenbury and Bailey v. State, 348 N.C. 130, 500 S.E.2d

54 (1998). (PIs.' Mem. at 8,12-13)

The U.S. District Court for the Western DistrictofNorth Carolinahas

already explained whyFaulkenbury does not advance the Plaintiffs' class.

[I]n those cases [which specifically referenced Faulkenburyi, the
alleged contract provisions were the same for all class members
because those provisions were embodied in uniform, state-wide
legislation. In this case, the breach of contract claims do not directly
stem from uniform legislation, but instead ... from individual
promises made to each plaintiff.

Crosby, 2008 U.S. Dist. LEXIS 109774 at *11-*12 (emphasis added, citation

omitted and capitalization altered).

The Crosby analysis applies to this case. Unlike in Faulkenbury, the

Plaintiffs here have represented to this court that "[t]he statutes themselves are not

the contract" and that the terms of the contract "include representations made to

employees in employee handbooks or in oral representations." (Opp. to Dismiss at

3,39-40) They also represented to the Court of Appeals that "the statute is not the

contract" (Video Tr. at 9:58:59 a.m., Lake v. State Health Plan, No. COA13-1006

(argued Mar. 6, 2014)) Upon these admissions, the distinction drawn in Crosby is

fatal to the Plaintiffs' motion.
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The Plaintiffs also contend that their case is less complex than Faulkenbury

because Faulkenbury involved both the state and local government retirement

systems (TSERS andLGERS). (PIs.' Mem. at 13) First.this misrepresents

Faulkenbury. The Faulkenbury cases regarding the TSERS and LGERSsystems

were separately filed and were certified as separate classes.. They were only joined

for trial and appeal. They were not a single class. 345 N.C. at.688...89. Second,

every time the Supreme Court in Faulkenbury discussed any.relevant statute that

dealt with TSERS, it also cited a parallel LGERS statute that was "identical,"

"virtually identical" or materially identical.' E.g., id. at 683, 691,694, 695, 696,

483 S.E.2d at 427,429,430. The fact that Faulkenburyinvolved two functionally

identical statutes says nothing about whether the tremendous .factual.variations in

this case can support a class. Faulkenbury does not help.thePlaintiffs.

InBailey, the issue of class certification was never raised on appeal. Not

surprisingly, Bailey has never been cited by any appellate court in any jurisdiction

in any discussion regarding the propriety of class certification. The Plaintiffs' USy

ofBailey to support their argument is their own view and not that of any appellate

court.

Even ifBailey was precedential regarding class certification, the Plaintiffs

arguments based on Bailey are not persuasive. The Plaintiffs allege that inBailey

"oral representations were made to specific class members." (PIs.' Mem. at 8) But
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the Plaintiffs never imply that the oral representations in Bailey were not uniform

or did riot state the exact and full terms of the alleged contractual right. According

to the Court, and unlike the case here, these oral representations did state the full

contract term, i.e., "that theirretirementbenefits would be exempt from state

taxation." Bailey, 348N.C.at138,500S.E.2dat 59.

The Plaintiffs •also argue that in Bailey "certain documentation differed

among the class as to whether there was a contract." (PIs., Mem. at 8) The

Plaintiffs never specify what these differences were. The Supreme Court never

even recognized whether these alleged differences existed. Even the trial court's

three class certification orders in Bailey (attached as Exhibit 3) never mention any

differences in any documents. In fact, the threeorders.donot indicate whether the

court considered any state documents at all.

In addition to Faulkenbury and Bailey, the Plaintiffs list six more cases that

they contend weregranted class action status under circumstances similar to this

case. (PIs.' Mem. at 12-13) Of the six additional cases, not one includes any

discussion by any appellate court regarding the propriety of class certification. In

fact, one case on the Plaintiffs' list - Bolick v. County a/Caldwell, 182 N.C. App.

95,641 S.E.2d 386 (2007) -was not even a class action. It was litigated by a

single individual on his own behalf. Id. at 96,641 S.E.2d at 387. Further, the
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propriety of class certification in Terry is unresolved. The issue is pending before

the Court of Appeals. Terry v. State, No. COA16-153 (docketed Feb. 17,2016).

Elsewhere, the Plaintiffs cite the Court ofAppeals' 2014 opinion on

interlocutory appeal in this case. (PIs.' Mem. at 10) The fact that the Court of

Appeals affirmed this court's denial of the State's motion to dismiss on sovereign

immunity grounds says nothing about whether a class exists. In Sanders, the Court

ofAppeals also rejected the State's sovereign immunity defense on interlocutory

appeal prior to any ruling on class certification. Sanders v. State Pers. Comm 'n,

183 N.C. App. 15, 16 n.1, 644 S.E.2d 10,11 (2007). On remand, the trial court

denied class certification and granted summary judgment for the State. Both of

these rulings were affirmed on appeal. Sanders, 762 S.E.2d at 856.

The Plaintiffs attempt to address the deficiencies in their case citations by

alleging that the "Retiree Health Benefits at issue in this case are part and parcel of

the overall retirement benefits offered by the State as an employer and are similarly

governed by" Faulkenbury, Bailey, etc. (PIs.' Mem. at 13) Even if it were true the

State Health Plan is "part and parcel" ofretiree benefits (it is not'), that says

5 The State Health Plan and its predecessor have always been funded
separately from the Retirement System. See, e.g., N.C.G.S. §§ 135-7(f), 135-8,
135-48.5; see also id. § 135-2 (recognizing that the operations of the Retirement
System are subject to Internal Revenue Code provisions governing pensions). The
State Health Plan was also administered as an agency that was separate from the

(Footnote continued on next page.)
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nothing about whether this case can be litigated as a class action and does nothing

to mitigate the significant individualized issues discussed above. (See § n.B,

supra)

Next, the Plaintiffs argue that the pension benefits cases "involved formulas

based on individual salaries and service records," yet in this case determining

eligibility for the retiree health benefit is very simple and "all vested retirees

receive the same benefit." (PIs.' Mem. at 13) This argument lacks merit. First,

the Court in Faulkenbury deemed these types of individualized differences to be

"collateral issues" that did not predominate over the class-wide issue(s). 345 N.C.

at 698, 483 S.E.2d at 431-32. Therefore, even if the Plaintiffs were correct that

their case has more uniformity on these types of issues than did the Faulkenbury

plaintiffs' case, a class does not exist simply because "collateral issues" can be

decided on a class-wide basis. The Plaintiffs still lack adequate uniformity on the

Retirement System and from the Department of State Treasurer from 1982 through
2011, which is the large majority ofthe Plan's existence. See, e.g., 1981 N.C.
Sess. Laws 1398, § 6; 1983 N.C. Sess. Laws 922, § 1. (See also Davis Dep. 47:3-5)
The State Health Plan is included in Chapter 135 of the General Statutes which
also includes retirement benefits and Social Security. However, the health plan
was placed in Chapter 135 in 1971 when it was a health plan for employees only
and not for retirees. This may explain why it was placed in a separate article in
that chapter under the banner of "Other Benefits" and not in the same article as the
Retirement System. See 1971 N.C. Sess. Laws 1009. The State Health Plan's
fiscal, legal and administrative independence from the Retirement System debunks
the Plaintiffs' "part and parcel" argument.
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fundamental issues of contract formation and terms. Second, the Plaintiffs'

assertion that "all vested retirees receive the same benefit" is immaterial and

obscures the relevant legal issue. As a matter of fact, all retirees generally are

offered the same few plans. But the question is not what they are currently

receiving; it is what the State Health Plan is required to offer each of them under

their alleged contracts. On this question, the Plaintiffs themselves do not even

agree on what terms the State is required to offer each of them. (See § ILB.2,

supra) Nor could they reasonably agree, considering the wide variability in the

Plan's terms over the years and the tremendous range in the Plaintiffs' (and

putative class members') alleged "vesting" and retirement dates. (See pp. 18-19 &

footnote 4, supra)

Finally, the Plaintiffs contend that, as the plaintiffs did in Faulkenbury,

Bailey, etc., they will rely on documents that were distributed to the entire class.

(PIs.' Mem. at 13-14) Putting aside the fact that several Plaintiffs relied primarily,

if not exclusively, on verbal representations and that the Plaintiffs have already

admitted to this court that the "terms" of the contracts "include representations

made to employees ... in oral representations" (Opp. to Dismiss at 40), the mere

fact that documents were distributed says little about whether there are individual

issues of fact that predominate.
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The Plaintiffs cite only one specific document - a series of handbooks

regarding TSERS, i.e., the Retirement System. These TSERS handbooks primarily

discuss the pension program that was at issue in Faulkenbury and Bailey.

(Affidavit of Thomas Causey ~ 6 & Exs. 1-5 (July 7, 2016)) The handbooks

frequently exceeded thirty pages but often only included a sentence or two about

retiree health benefits." (Causey Aff. ~~ 7-8 & Exs. 1-3) None of them discuss the

"80/20" coinsurance term that the Plaintiffs allege is contractual, or any other

major health plan terms like the deductible, copayments or covered products and

services. The TSERS handbooks did not include a word about the State Health

Plan until the 1980 edition. (Causey Aff. ~~ 7-8 & Exs. 1-5) According to 2012

data (see footnote 4, supra), at least 2,500 class members were retired by 1980, and

several Plaintiffs alleged that their contracts were formed before then as well. The

Plaintiffs' reference to this single document fails to demonstrate that the Plaintiffs'

claims have any sort of coherent evidentiary basis that would allow them to be

resolved en masse.

6 Thomas Causey attached 5 versions of the TSERS handbook to his
affidavit. The text, if any, discussing retiree health benefits appears at the
following pages:

1971 TSERS handbook (Causey Ex. A): No text.
1978 TSERS handbook (Causey Ex. B): No text.
1980 TSERS handbook (Causey Ex. C): page 22 (Bates page 21961).
2004 TSERS handbook (Causey Ex. D): page 23 (Bates page 2860).
2011 TSERS handbook (Causey Ex. E): page 21 (Bates page 3138).
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More broadly, no documents in this case state the contract terms to which

the Plaintiffs have now staked themselves out. For example, no document states

that anybody is entitled to a plan that splits "medical expenses ... between the

State and the retiree on an 80% - 20% basis on average." (Pis.' Resp. at 2-3) No

document states that anybody is entitled to a health plan that has a deductible that

is permitted to change year to year only consistently with past trends and other

factors (e.g.;Jones Dep. 39:23-40:7,42:22-46:16) or that has a deductible that may

not be set ata level that undermines the basic benefit (e.g., Barnes Dep. 47:13-15,

61:8-64:18). If these documents are any evidence ofa contract (PIs.' Mem. at 14),

they fail to unify the class to any single view of their rights.

Harrison, Sanders and similar appellate decisions counsel against class

certification here. The Plaintiffs' citations are not to the contrary because they do

not address the relevant issues. The Plaintiffs have failed to carry their burden to

demonstrate that any "issue of law or of fact ... predominates over issues affecting

only individual class members." Harrison, 170 N.C. App. at 548, 613 S.E.2d at

325.

C. The Plaintiffs' Other Arguments Misapprehend the Record and
Fail for Other Reasons.

For the following reasons, the Plaintiffs' other arguments also lack any

merit.
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The Plaintiffs' assertion that "[t]he promise of the Retiree Health Benefit

was consistently made in statute and in plan booklets issued to Plaintiffs, among

other sources, which were uniformly distributed to all employees or retirees" (Pis.'

Mem. at 2) grossly overstates the record. The statement relies only on the

Defendants' Answer for support. The Answer says only that "some plan

documents during the period 1991 to 2011 referenced and discussed the 80/20

health benefit plan, including the eligibility requirements" (Answ. ~ 50) and says

nothing about the key issues of whether this was a "promise" or whether any

language was "consistently" used.

The Plaintiffs aver that their contention that a contract was created is

supported by the State's admissions. (PIs.' Mem. at 3) It is not. For example, in

response to the Plaintiffs' Request for Admission ("RFA") No. 45, the Defendants

specifically "denied that the provision of any health care benefits to retirees under

the State Health Plan for the duration of each retiree's retirement is contractual in

nature." (Defs.' Supp. & Am. Resp. to PIs.' 1st Set ofReq. for Admiss. at 6 (RFA

No. 45) (Nov. 14,2014)) Two of the RFA responses on which the Plaintiffs rely

for their assertion that contracts exist asked only about the short title of certain bills

in the Legislature. (Defs.' Resp. to PIs.' 1st Set ofReq. for Admiss. at 13 (RFA

Nos. 47-48) (May 22, 2014)) However, the term from the short title on which the

Plaintiffs have relied - the single word "vesting" - was tellingly deleted from the
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bill title before it was enacted. See 2006 N.C. Sess.Laws 174. Four more of the

RFA responses that the Plaintiffs'cite discuss.only the State's accounting

practices. (Defs.' Admiss. at 10-12 (RFA Nos. 40-43)) The last RFAresponse on

which the Plaintiffs rely merely provides the number ofretirees who have. five

years of creditable service. (Defs.' Admiss. at 16-17 (RFA No. 69)) None of the

Defendants"RFA responses indicates any admission by the Defendants, by

implication or otherwise, that a contract exists.

Similarly, the Plaintiffs' assertion that they "[v]est[ed] in the Retiree Health

Benefit" (Pls/Mem. at 8) is just that - their assertion. To support this proposition,

they rely on their own interrogatory.responses, (PIs.' Mem. at 8-9) Whether the

Plaintiffs have a vested right is a fundamental contested issue in this.case, The

Defendants have specifically denied that the Plaintiffs "earned" or were."vested" in

any retiree health benefit. (Defs.'Admiss. at 7-8(RFA Nos. 25-28))

The Plaintiffs' representation that the case affects 450,000individuals

specifically includes about 300,000 individuals who are not members. of the

putative class. (PIs.' Mem.at3) The point of the Plaintiffs' statement is not dear,

but to the extent that the Plaintiffs are attempting to enhance their "numerosity"

argument, it is obviously improper to rely on the number of individuals who are by

definition not class members.
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The Plaintiffs' allegation that all of their "claims arise from the same course

of conduct-by Defendants" (PIs.' Mem. at 4) is also incorrect. .The Plaintiffs'

claimsarise from an alleged contract. .. The Plaintiffs fail to explain or show how

the "course of conduct">- including both oral representations and written

communications- that allegedly created a contract for a retiree who retired in the

1980s could be the "same" as the "course of conduct" that allegedly gives rise to

the contract for a retiree who did not even begin working until the 1990s.

The Plaintiffs now, for the first time in this litigation, claim that-this case is

about the reduction in their monthly pension checks to pay their health benefit

premiums. (PIs.' Mem. at 11) It is not. The Plaintiffs never were required to

enroll in the StateHealth Plan as retirees.' (E.g., Barnes Dep.137:19-138:3

(testifying that Plaintiff was not required to enroll inthe State Health Plan as a

retiree, and that he did so on his own volition» The State Health Plan is an optional

benefit that they elected in their sole discretion.: Ifany retiree does not want their

monthly pension benefit reduced, they may elect one of the State Health Plan's

premium-free offerings or decline the State's offerings entirely. The fact that any

retiree chose to spend their retirementbenefit on health coverage from the State

Health Plan does not create a cause of action.

The Plaintiffs' assertion that the Defendants have not denied that the case

meets the standard for class certification (PIs.' Mem. at 9) is a misrepresentation.
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The Defendants are clearly contesting class certification and have never given the

Plaintiffs any reason to believe that they would not.

Finally, regardless ofwhether Rule 23 must be construed liberally (PIs.'

Mem. at 7), there are certain requirements that must be met and it is the Plaintiffs'

burden to show that those requirements have been met. "Plaintiffs' failure to meet

anyone of the prerequisites for class certification necessitates the denial of their

motion for class certification." Harrison, 170 N.C. App. at 548 n.3, 613 S.E.2d at

326.

Therefore, the Plaintiffs' miscellaneous contentions cannot save their class.

III. THE POSITIONS OF THE NAMED PLAINTIFFS CONFLICT
WITH ONE ANOTHER AND WITH MEMBERS OF THE
CLASS ON SEVERAL GROUNDS.

A class action cannot proceed if there is a "conflict of interest between the

named representatives and members of the class." Harrison, 170 N.C. App. at

548, 613 S.E.2d at 325-26. There are a number of conflicts in this matter that

preclude class certification.

Several Plaintiffs retired prior to July 1, 1991. That date is significant

because prior to that date the coinsurance level for the State Health Plan was 90/10

(and before then, 95/5). On July 1, 1991, the coinsurance level changed to the

80/20 level to which all Plaintiffs claim some sort of right. See 1991 N.C. Sess.

Laws 427, §§ 19,21,23,33. Many Plaintiffs allege that their right to an 80/20
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coinsurance level stems at least in part from the fact that the State Health Plan had

an 80/20 coinsurance rate on the date they retired. (E.g., P. McAteer Dep. 61:8-14,

64:5-14, 65:7-15) The Plaintiffs and class members who retired prior to July 1,

1991 must reject that argument in order to support the class-wide claim that their

contract is for a premium-free 80/20 coinsurance health plan. (See Compl. Prayer

for Relief f 5) This is a conflict of interest between several Plaintiffs and many

class members.

On the opposite end of the spectrum, Plaintiff Buchanan retired two months

after the State Health Plan began charging a premium for the 80/20 plan. (Compl.

~~ 17, 70) IfPlaintiffBuchanan and similarly situated class members adopted the

other Plaintiffs' position that they are entitled to the benefits package that existed

on the date of their retirements, they would not be entitled to any recovery. This

too is a conflict of interest.

The Complaint appears to suggest that all Plaintiffs and all class members

are entitled to an optional 90/10 plan for which the State must pay part of the

premium. (Compl. ~~ 56, 62, 73-75 & Prayer for Relief~~ 4-5) The partially

contributory 90/10 plan was only offered from 2006 to 2009. (Moon Aff. ~~ 11

12) Nineteen Plaintiffs retired before the partially-contributory 90/10 plan ever

existed; three Plaintiffs retired while this plan was being offered; and four

Plaintiffs retired after this plan had been terminated. The Plaintiffs have never
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provided a legal theory regarding how all of these groups would have a contract

right to this plan. Considering that the State Health Plan has made available many

plan options over the years (Moon Aff. ,-r 9), a theory that any class member is

entitled to any planthat the State Health Plan ever offered while that retiree was an

employee or retiree is simply untenable. (Barnes Dep. 126:12.,127:11 {Plaintiff

was unable to explain why he was entitled to the now-terminated partially-

contributory 90/1 0 plan but was not entitled to the now-terminated health

maintenance organization (HMO) plans)) Any other theory would necessarily

create conflicts among the named Plaintiffs and the class members.

Despite-the allegations of the Complaint and the Plaintiffs' unverified

discovery response, only one Plaintiff testified that he claims a right to the

partially-contributory 90/10 plan. PlaintiffBarnes testified-that the State is

required to offer him this plan because the State offered this plan to him before he

retired. (Barnes Dep. 101 :5-10,121 :7-122:7,126:12-15)7 PlaintiffHayes was also

offered the partially-contributory 90/10 plan beforehe.retired, buthe specifically

7 Despite being theonly Plaintiff to testify that theState is required to offer a
partially-contributory 90/10 plan, Plaintiff Barnes initially testified that it was not
his "understanding that the State has promised to make available to [him],
throughout [his] retirement, a 90/10 plan that includes a premium." (Barnes Dep,
72: 16-73 :5) He also conceded that the State Health Plan did not offer the partially
contributory 90/10 plan until after he retired. (Barnes Dep. 129:3-7)



- 38 -

testified that the State is not required to offer this plan to him now because he

never enrolled in it before he retired. (Hayes Dep. 168:24-170: 11) These positions

are irreconcilable.

As discussed above (see § ILB.2, supra), the Plaintiffs also have varying

positions regarding what they are owed from the State. Some Plaintiffs have not

asserted that the coinsurance level is immutable (E.g., Davis Dep. 54:15-55:14),

which undermines a core assertion of many other Plaintiffs (e.g., Kaiser Dep.

105:25-106:9). Several Plaintiffs insisted that there are limits on how much the

State Health Plan may increase copayment amounts and the deductible. (E.g.,

LattaDep. 123:12-124:5) Others expressed that there are no limits. (E.g., Kaiser

Dep. 144:15-22) These positions conflict to such an extent that enforcement of the

precise terms of the contract as envisioned by some parties would dictate that other

parties' claims would necessarily partially fail.

Assuming that the various positions of the Plaintiffs discussed here also

exist throughout the class, then the positions of certain named Plaintiffs will

inherently and irreconcilably conflict with the positions of a great many class

members. Class certification is precluded where such conflicts exist. Harrison,

170 N.C. App. at 548 & n.3, 613 S.E.2d at 326.
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IV. THE CLASS DEFINITION IS OVER-INCLUSIVE AND
OTHERWISE PROBLEMATIC, AND THE CLASS MEMBERS
ARE NOT IDENTIFIABLE.

Eligible children: The Plaintiffs' class definition includes "eligible

children." (CompI. 'if 32) The State is not aware of any circumstance under which

any such group would have a claim under the Plaintiffs' Complaint. The Plaintiffs

appear to agree. In response to an interrogatory, the Plaintiffs provided:

Upon information and belief, Plaintiffs do not presently believe that
there are any "eligible children" who would be effected [sic] by or
included in this litigation. It appears that since 1981, "eligible
children" were only eligible for fully contributory coverage. Whether
any "eligible children" are actually enrolled in the Plan on a non
contributory basis is information that should be in the possession and
control of Defendants. Plaintiffs rely on information from Defendants
obtained previously in discovery to indicate that there are no current
"eligible children" who were receiving non-contributory health
insurance coverage through the State Health Plan prior to July 1, 2011
Or currently.

(PIs.' 1st Supp. Resp. to Defs.' 1st Set ofInterrogs. & Requests for Prod. ofDocs.

at 9-10 (Interrog. No.8) (Jan. 27, 2014)) Accordingly, the Plaintiffs have

effectively conceded that their class definition is over-inclusive.

Other Claims: Included in the class would be all retirees "whose health

insurance retirement benefits have been or will be impaired by Session Laws 2011-

96, 2011-85, 2009-16 and 2008-168 or any other statute, Session Law, Bill, or

other law, rule, regulation, Qr plan document." (CompI. 'if 32) The open-ended

reference to "any other statute, Session Law, [etc.]" is vague and grossly over-
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inclusive, and appears to be an attempt to inappropriately reserve a right to amend

the Complaint.

Beneficiaries Entitled to Receive Health Benefits: The class definition

includes "living beneficiaries entitled to receive ... retirement health benefits

under any health retirement benefit plan." (Compl. ~ 32) Except for surviving

spouses, the Defendants are not aware, and the Plaintiffs have not identified, any

circumstances under which anybody who could be termed a "beneficiary" would

be "entitled to receive ... retirement health benefits under any health retirement

benefit plan" from the State, much less receive premium-free benefits. Because

surviving spouses are specifically included in the class, the generic reference to

"beneficiaries" who are allegedly "entitled to receive ... retirement health benefits

under any health retirement benefit plan" serves no purpose and is confusing.

Future Claims: The class definition includes individuals whose benefits

"have been or will be impaired" by certain laws and documents. (Compl. ~ 32)

The Plaintiffs have not identified any individual members who they allege have

benefits that have not yet been impaired but may be impaired in the future. The

phrase "or will be" is vague and inappropriately suggests that the class may include

members who have only future claims.

Vesting: The Plaintiffs' class definition includes "[a]ll retired persons who

vested in the State Health Plan prior to September 1,2011." (Compl. ~ 32) A main
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issue in this litigation is whether any putative class member can "vest[]" or has

"vested in the State Health Plan." The use of the term "vest" with regard to any

rights to the State Health Plan is prejudicial to the State's position that no rights

can vest or have vested in the State Health Plan.

Impracticality of Identifying Class Members: The Plaintiffs assert that

"the Defendants' Spreadsheet is evidence that a class exists and can be and has

already beenidentified for class administration purposes." (Pis.' Mem. at 5) At

the least, the spreadsheet does not identify "eligible children" who were not

receiving any benefits and the Defendants do not catalog the "beneficiaries" of

deceased members. The Plaintiffs have suggested no practical means by which all

"eligible children" or "beneficiaries" can be identified. The Spreadsheet is not

"evidence that a class exists" or can be "identified."

CONCLUSION

For the foregoing reasons, the court should deny the Plaintiffs' Motion to

Certify Class.
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